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NEGRO SUFFRAGE : THE CONSTITUTIONAL 
POINT OF VIEW 

John C. Rose 

The Constitution of the United States as amended pro- 
vides that "The right of citizens of the United States to 
vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous 
condition of servitude. ' H These words are plain. Every- 
body understands them. They mean, and every one 
knows that they mean, that, from the constitutional point 
of view, one question relative to the suffrage is no longer 
open. That question is the very one about which I am 
asked to write. From the political point of view, from 
the historical point of view, from the social point of view, 
from the economic point of view, and from the ethical 
point of view, there is much to be said about negro suf- 
frage. For centuries yet to come there may be much to 
be said. From the constitutional point of view, accurately 
defined, there has been nothing to say since March 30, 
1870. On that day the Secretary of State of the United 
States proclaimed that the Fifteenth Amendment had 
been ratified by the legislatures of twenty-nine out of the 
then thirty-seven States. The apparent assent of a 
number of these legislatures, perhaps, had not been a real 
assent. It might have been given under duress. Still, it 
had been given. The men who assumed to be the legis- 
latures of other of these States may have had little moral 
and a very doubtful legal right to speak for them. Yet 

'Fifteenth Amendment. 
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they had spoken. Two years before the Supreme Court 
had dismissed the bill which the State of Georgia, or the 
persons or officials who claimed to speak for the State of 
Georgia, had filed against Secretary Stanton and Generals 
Grant and Pope. 1 Practically this decision amounted to 
a final determination that the validity of the reconstruc- 
tion legislation could not be successfully assailed in the 
courts. 

During the troubled decade immediately following the 
war that portion of the people of the South who were 
opposed to the Fourteenth and Fifteenth Amendments 
had little opportunity to express themselves through the 
legislatures of their States. The Conventions, State and 
National, of the Democratic Conservative Party were 
their mouthpieces. In Ford's Opera House in Baltimore 
in July, 1872, the National Democratic Conservative Con- 
vention, speaking for the white people of the South, 
pledged them to maintain "emancipation and enfran- 
chisement and to oppose any reopening of the question 
settled by the Thirteenth, Fourteenth and Fifteenth 
Amendments to the Constitution." 2 Since then there 
has been no question in any part of the country that the 
Fifteenth Amendment is in theory of law as much a part 
of the Constitution as is the First. 

It was made a part of the Constitution for the sole 
purpose of assuring that from the constitutional point 
of view there should, as to the suffrage, be no negro ques- 
tion. Yet subconsciously, if not consciously, the great 
majority of all the white people of the old slave States 
have felt and feel that the Fifteenth Amendment had no 
moral sanction and is not binding on their consciences. 

'Georgia vs. Stanton, 6 Wallace, 50. 
2 New York Tribune Almanac, 1873, p. 88. 
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Among the millions of people who so feel are thousands 
of men who are holding, or who have held, office. Among 
those thousands are quite as many men of a high sense of 
integrity, and men who are as keenly alive to the binding 
force of their plighted word, as are to be found in any 
other section of this country or among any other people. 
Every man who has held any office, State or Federal, has 
sworn to support the Constitution of the United States. 1 
For more than thirty years every man who has so sworn 
has known that the Fifteenth Amendment is a part of 
that Constitution. Yet an overwhelming majority of 
those Southerners who hold State and elective Federal 
offices feel that they are morally justified in evading and 
defeating the admitted purpose of the Fifteenth Amend- 
ment. Please bear in mind that I am not making this or 
any other statement in this paper in the way of either 
praise or blame. 

Charles Sumner knew well that the Constitution of the 
United States declared that "no person held to service 
or labor in one State, under the laws thereof, escaping 
into another, shall, in consequense of any law or regu- 
lation therein be discharged from such service or labor, 
but shall be delivered up on claim of the party to whom 
such service or labor maybe due." 2 He was a man a little 
over prone, perhaps, to pride himself upon his unswerving 
integrity. He had many times sworn to support the Con- 
stitution of the United States. Yet, when he was asked 
by a fellow Senator whether he would return a slave who 
had escaped, he answered : " Is thy servant a dog that he 
shall do this thing. " 3 When very many able and honest 

'Constitution of United States, Art. 6. 
"Constitution of the United States, Art. 4, sec. 2. 
'Congressional Globe, Vol. 28, pt. 2, p. 1517. 
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men so feel about any portion of the Federal Constitution, 
whether it be the fugitive slave section or the Fifteenth 
Amendment, a discussion of such a provision from a con- 
stitutional point of view solely is a barren and profitless 
task. 

A proposal to discuss negro suffrage from the constitu- 
tional point of view suggests. today to most men what is 
in fact a very different inquiry. They think of two 
questions. First, how far is it practicable for the white 
people of any State to deny or abridge the right of suffrage 
of such inhabitants of that State as have negro blood in 
their veins because they have such negro blood? Second, 
what can the Federal Government do to prevent discrimi- 
nation on such ground. 

The first of these questions may be answered by saying 
that in 1900 there were in the two States of South Carolina 
and Mississippi 350,796 adult male negroes. 1 The aggre- 
gate number of votes returned in both States for the 
Roosevelt and Fairbanks electoral ticket was 5443 . 2 At 
least 2000 of these 5443, and perhaps more, must have 
been cast by white men. It follows that in those States 
not more than one adult male negro out of every 100 voted 
for President. It is clear, therefore, that it has in fact 
been possible for the white inhabitants of some of the 
States, for a time at least, so to abridge the right of 
suffrage on the ground of race and color as to deny that 
right substantially to all negroes. 

In the teeth of the provisions of the Federal Consti- 
tution how has this result been brought about? Why 
is it that the disfranchised race has not been able suc- 
cessfully to appeal for protection to the letter and spirit 

'Twelfth Census Population. Pt. 1, p. cxcix. 
2 New York Tribune Almanac, 1905, p. 377. 
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of the Federal Constitution? Answering generally it may 
be said : First, because the powers of the Federal Govern- 
ment are limited ; and, second, because Congress has not 
exercised those powers which the Federal Government has. 

The Fourteenth and Fifteenth Amendments both ex- 
pressly confer upon the Congress the power to enforce 
them by appropriate legislation. The Supreme Court has 
held, and has been clearly right in holding, that the power 
to enforce cannot be extended beyond that which is to be 
enforced. 1 Neither of those amendments deal in anywise 
with the action of individuals in their individual capacity. 
They are both prohibitions upon the States or the United 
States. Beyond that they do not go, and Congress in 
enforcing them can do no more than to insure as best it 
may that the States shall not in any way or by any instru- 
mentality deny to their colored citizens the equal pro- 
tection of the laws or deny or abridge the right of suffrage 
on account of race, color, or previous condition of servitude. 

Congress cannot provide for the punishment of individ- 
uals who, having no official position and exercising none of 
the powers of the State, prevent a colored voter from vot- 
ing, or deny to him the equal protection of the laws. 2 

The rule, of course, is different under the Thirteenth 
Amendment, because the language of that amendment 
is different. It declares that neither slavery nor involun- 
tary servitude shall exist, and Congress is given power to 
enforce it. 3 The prohibition is against the existence of 
slavery; and wherever one man holds another as his slave, 
slavery exists. Congress can, therefore, provide for the 
punishment of any man who holds another in slavery. 

'James vs. Bowman, 190 U. S., 127. 
'Virginia vs. Rives, 100 U. S., 313. 
sClyatt vs. United States, 197 U. S., 207. 
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The Fourteenth Amendment might in language similar 
to that of the Thirteenth have declared that within the 
United States, or in any place subject to their jurisdiction 
the privilege or immunities of citizens of the United States 
shall not be abridged, nor shall any person be deprived of 
life, liberty, or property, without due process of law; nor 
shall any person be denied the equal protection of the 
laws. Had it done so the relation of the people and the 
States to the Federal Government would have been revo- 
lutionized. The jurisdiction of that government would 
have been extended over nearly, if not quite, the entire 
field of the criminal, and over much of that of the civil, 
law. Every murder could have been made punishable 
in the courts of the United States. These courts could 
have taken cognizance of every case in which it was alleged 
that one person had unlawfully deprived another of any 
part of his property. Such an extension of the Federal 
power would have been assented to by very few of the 
people in any part of the country. The limitation of the 
scope of the Fifteenth Amendment to the prohibition of 
State action was by no means so obviously necessary. In 
fact, however, its phraseology was modeled on that of the 
Fourteenth and not on that of the Thirteenth Amend- 
ment. It has, therefore, received the same construction as 
the Fourteenth. 1 

The practical results of the restriction of the powers of 
Congress to the prevention of State action denying or 
abridging the right of suffrage on account of race, color, 
or previous conditions of servitnde have been important. 
In the first place, at the very time when Congress was at 
once most able and most willing to enforce the amend- 
ment, the leaders of Congress either did not appreciate 

'James vs. Bowman, 190 U. S., 127. 
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what limitations its language imposed upon congressional 
action or were careless in seeing to it that the laws they 
passed were kept within such limits. Before the Supreme 
Court had declared invalid much of the enforcement legis- 
lation, power to legislate had passed from the Republicans. 1 
When it came back, times and men had both changed. 

No matter how zealous Congress had been for the pro- 
tection of the negroes in the exercise of the right of 
suffrage, the fact that the Fifteenth Amendment was 
directed solely to the prohibition of State action would 
have made the task difficult. It might be easy to show 
that at a purely State election particular colored citizens 
or many colored citizens had been interfered with in 
attempting to exercise their right of suffrage. It might 
be difficult to show beyond the possibility of reasonable 
doubt that this interference was on account of race, color, 
or previous condition of servitude. 

The Fifteenth Amendment does not prescribe qualifi- 
cations for suffrage. That it leaves to the several States. 
They may make any they see fit provided they do not 
deny or abridge the right of suffrage on account of race, 
color, or previous condition of servitude. 2 

A much larger proportion of whites than of blacks may 
possess any particular qualification. That fact alone 
is no argument at all against the right of a State to pre- 
scribe it. The qualification may be one which reason- 
able people may think desirable, irrespective of whether 
the State has or has not any negro inhabitants at all. 

In South Carolina a simple educational qualification 
enforced with entire honesty and strict impartiality 
would disfranchise 60,000 or 70,000 more negroes than 

'United States vs. Reese, 92 U. S., 214, Oct. Term, 1875. 
'Pope vs. Williams, 193 U. S., 621. 
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whites. Under universal manhood suffrage there would 
be a negro majority in that State of upward of 20,000. 
If the right to vote was limited to those adult males who 
can both read and write there would be a white majority 
of nearly 45,000.' 

Connecticut, in its Constitution, declares that no one 
shall vote unless he is able to read any section of the 
Constitution or of the statutes of the State in the English 
language and write his name. 2 What Connecticut can 
do, so can South Carolina. 

The first State Constitution of Maryland restricted the 
suffrage to male citizens who possessed fifty acres of land 
or 30 pounds worth of real or personal property. 3 In 
Louisiana a similar qualification would disfranchise many 
more thousands of negroes than whites. 

No man can vote in Pennsylvania unless at least one 
month before election he has paid his poll or other tax. 4 
The amount of the poll tax and the time at which it must 
be paid each State may prescribe for itself. If Alabama 
sees fit to fix it at $1.50 a year and to require that every 
voter must, six months before the day of election, have paid 
all poll taxes assessed against him for each and every year 
since 1900, it can do so. The payment of such a tax by 
other persons than the voter may easily be a form of 
bribery and corruption. The State may, therefore, prop- 
erly require the voter to pay his poll tax in person. Such 
requirements in Alabama would close the door of the poll- 
ing room to more blacks than whites. 

'Twelfth Census Population, Pt. I, p. 996. 

Constitution of Connecticut, Amendment XL — Poore's Constitutions and 
Charters, Vol. I, p. 268. 

Constitution of 1776, Art. II. — Poore's Charters and Constitutions, Vol. I, 
p. 821. 

Constitution of 1873, Art. VIII, Sec. 1. — Poore's Charters and Constitutions, 
Vol. II, p.1583. 
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Massachusetts does not allow a pauper to vote. 1 Ala- 
bama has the same right. If the people of Alabama in 
good faith believe that thrift and industry can be encour- 
aged by prohibiting from voting any nOn-property hold- 
ing illiterate who has not been regularly engaged in some 
lawful occupation for the greater part of the preceding 
year, they have the right to do so. Under the actual 
conditions in Alabama such a provision, even if fairly 
enforced, would take the suffrage away from few whites 
and from many negroes. 

The validity of what may be called the disfranchising 
machinery of the new Southern constitutions, considered 
apart from what we may style the enfranchising, cannot, 
it is believed, be successfully challenged. In each of them 
men convicted of certain specific offenses are disfran- 
chised. So they are in many, if not most, Northern 
States. The list of crimes which work disfranchisement 
in the States of the "Black Belt" are, for the most part 
similar to those which produce the same result elsewhere. 
There are differences. In South Carolina a man convicted 
of fornication or adultery is disfranchised for life. 2 In 
Maryland the former is not punishable at all, and a ten 
dollar fine is the maximum penalty for the latter. 3 It is 
possible that the enumeration of such offenses as fornica- 
tion, adultery, bigamy, and wife-beating among the 
crimes which work a forfeiture of citizenship may have 
been inspired, in part at least, by the belief that they were 
offenses to the commission of which negroes were prone, 
and for which negroes could be much more readily convicted 
than white men. No court could be asked to say that a 

'Third Amendment to Constitution of 1780. — Poore's Charters and Constitu- 
tions, Vol. I, p. 973. 

Constitution of 1895, Art. II, sec. 6. 

"Maryland Code of Public General Laws, 1904, Art. 27, sec. 5. 
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State had not the right to add disfranchisement to the 
other punishment entailed by conviction for such offenses. 

All the Southern States which have recently adopted 
new constitutions make the payment of a poll tax a con- 
dition precedent to the exercise of the right of suffrage. 1 
In none of the States is the annual tax less than one dollar. 
In none greater than two dollars. 

North Carolina does not require the payment of any 
back taxes except those for the year preceding that in 
which the voter offers to vote. 2 Louisiana 3 and Mississippi 4 
provide that he must pay for the preceding two years, 
and Virginia for the preceding three years. 5 Alabama 
is content with nothing short of the payment of all poll 
taxes levied on him since the year 1901. 6 

The clauses of the South Carolina Constitution on the 
subject are to my reading ambiguous. 7 They may be 
construed either as requiring the payment of all poll taxes 
which have ever been assessed against the voter, or only 
those for the preceding year. What construction they 
have received in practice I do not know. 

In some of these States at least the poll tax is appar- 
ently imposed rather to discourage voting than to raise 
revenue. Thus the Constitution of Alabama declares that 
no legal process or any fee or commission shall be allowed 

'Virginia Constitution of 1902, Art. II sec. 20, first paragraph; North Caro- 
lina Suffrage Amendment, 1902, Art. VI, sec. 4; South Carolina Constitution, 
1895, Art. II, sec. 4, par. A; Alabama Constitution, 1901, Art. VIII, sec. 178; 
Mississippi Constitution, 1891, sec. 241; and Louisiana Constitution, 1898, 
Art. 198. 

2 North Carolina Suffrage Amendment, Art. VI, sec. 4. 

'Louisiana Constitution, Art. 198. 

'Mississippi Constitution, sec. 241. 

5 Virginia Constitution, Art. II, sec. 20. 

'Alabama Constitution, Art. VIII, sec. 178. 

'South Carolina Constitution, Art. II, sec. 4. 
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for the collection of the poll tax. 1 Louisiana says that 
poll taxes shall be a lien only upon assessed property and 
no process shall issue to enforce the collection of the same 
except against assessed property. 2 All the States require 
the payment of these taxes to be made a long time before 
the election. 

In North Carolina, South Carolina, and Virginia the 
payment must be made at least six months before election 
day; 3 in Alabama and Mississippi 4 before the first of Feb- 
ruary preceding the election; and in Louisiana on or 
before the thirty-first of the preceding December. 5 

Any adult male negro who has not forfeited his right 
of suffrage by conviction of crime, who has paid his poll 
taxes as required by law, and who possesses the qualifica- 
tions of residence required of all other voters is in theory 
at least entitled to vote in Mississippi if he can read the 
Constitution of that State ; 6 in Virginia, 7 North 8 and South 
Carolina, 9 and Louisiana 10 if he can read 'and write; in 
Alabama if he can read and write and has been regularly 
engaged in some lawful employment, business, occupa- 
tion, trade, or calling for the greater part of the twelve 
months preceding the time at which he offers to register; 11 
in Louisiana 12 and South Carolina 13 if he be the owner of 

'Alabama Constitution, Art. 8, sec. 194. 
2 Louisiana Constitution, Art. 198. 

3 North Carolina Constitution, Art. VI, sec. 4. South Carolina Constitution, 
Art. II, sec. 4. Virginia Constitution, Art. II, sec. 38. 

'Alabama Constitution Art. VIII, sec. 178. Mississippi Constitution, sec. 241. 
'Louisiana Constitution, Art. 198. 
•Mississippi Constitution, sec. 244. 
'Virginia Constitution, Art. II, sec. 20. 
"North Carolina Suffrage Amendment, Art, VI, sec. 4. 
•South Carolina Constitution, Art. II, sec. 4. 
'"Louisiana Constitution, Art. 197, sec. 3. 
"Alabama Constitution, Art. VIII, sec. 181. 
^Louisiana Constitution, Art. 197, sec. 4. 
3 South Carolina Constitution, Art. 11, sec. 4. 
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real and personal property assessed at $300, whether he 
can read and write or not; and in Alabama though he 
cannot read or write, and whether he has been employed 
or not, if he or his wife own forty acres of land on which 
they live, or if either he or she have real or personal prop- 
erty of the assessed value of $300, or more. 1 

A negro Republican in any one of those States would 
very probably reply that however reasonable the qualifi- 
cations may seem in theory, in practice there are so many 
difficulties thrown by the registration officers in the way 
of the registration of negro voters that none except those 
who have a liberal allowance of time, patience, persist- 
ence, intelligence, and money can succeed in getting on 
the registration books. He might refer to such a pro- 
vision as that of the Alabama Constitution which autho- 
rizes the register to require the applicant to state under 
oath the name or names of all of his employers for the last 
five years, and makes any willfully false answer perjury. 2 
He might not unreasonably contend that the purpose of 
such a provision was to render it almost impossible for 
negro laborers safely to apply for registration. This may 
be true, but if true it is not relevant to the inquiry whether 
it is within the power of the State to prescribe the qualifi- 
cations it has prescribed. The abuse of the discretionary 
powers conferred upon the registration and election 
officers is another branch of the subject and will be 
referred to somewhat later on. 

No one of these qualifications are qualifications which 
it can be seriously contended a State has not the right to 
impose. There are doubtless wise people who think that 
every one of them are qualifications which it would be 

'Alabama Constitution, Art. VIII, sec. 181. 
2 Alabama Constitution, Art. VIII, sec. 188. 
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desirable to apply everywhere. By so saying, of course, 
I do not mean to imply that there might not be other 
quite as wise people who would think that no one of them 
ought to be applied anywhere. 

The criticisms which have been directed at the new 
Southern constitutions resemble somewhat the objections 
which some people have to Calvinistic theology. There 
are those who are perfectly willing to admit that most, 
if not all, men are in their natural state desperately 
wicked and richly deserve damnation. It is not, however, 
quite consonant with their sense of justice that out of the 
whole human race some, no better than the rest, shall by 
the mere good pleasure of the Deity be elected to ever- 
lasting life, while the rest remain forever under the condem- 
nation of wrath. So there are persons who say that the 
disqualifications imposed by the new constitutions of 
the Southern States may be wise or unwise ; that whether 
they are wise or unwise is for each State to determine for 
itself, but that, if they be imposed, to exempt all white men 
and few or no negroes from them is contrary both to 
justice and to the letter and spirit of the Fifteenth Amend- 
ment. 

Speaking generally, it may be said that in every one of 
the six Southern States which have adopted new constitu- 
tional regulations for the suffrage, those regulations have 
been so framed or administered that no white man who 
was a voter at the time they went into effect has been dis- 
franchised by them. Sometimes the white voters have 
been protected by the very terms of the new constitutions. 
Thus, Louisiana 1 and North Carolina 2 declare that all 
men who were voters in any State of the Union before 

'Louisiana Constitution, Art. 197, sec. 5. 

2 North Carolina Suffrage Amendment, Art. VI, sec. 4. 
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January 1, 1867, and in Louisiana the sons and grandsons 
of such men, not less than 21 years of age in 1898, and in 
North Carolina all lineral descendants of such men who 
were or may become voters before 1908 shall remain for 
life qualified to vote in spite of the fact that they may 
not possess either the educational or the property quali- 
fications, one or the other of which is required of all other 
voters. 

Every one knows that this so-called "grandfather 
clause" was devised solely for the purpose of exempting 
all white men from the necessity of showing that they 
possessed those qualifications which were required of all 
negroes. It is possible to argue that the ability to vote 
in such manner as is conducive to the best interests of 
the State may in some rough and general way be heredi- 
tary. That was a contention, however, which was made 
when the Fifteenth Amendment was under consideration, 
and the adoption of that Amendment decided it finally in 
the negative. 

If the North Carolina and Louisiana forms of the 
"grandfather clause" shall come before the Supreme 
Court of the United States in such a way as to make it 
the right and duty of that Court to pass upon their 
validity, I personally believe that they will be held invalid. 

The corresponding clause in Virginia is more skillfully 
drawn. 1 It authorizes the registration of every non- 
property owning illiterate, who prior to the adoption of 
the new Constitution of Virginia had served in time of 
war in the army or the navy of the United States, or of 
the Confederate States, or who is a son of any one who 
did so serve. While this qualification in Virginia is 
possessed by many more white than black men it would 

•Virginia Constitution, Art. II, sec. 1 9. 
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include an appreciable number of the latter. It might, 
therefore, very possibly be held valid. The "grandfather 
clause" in the Alabama Constitution differs but slightly 
from the Virginian. 1 In Alabama it enfranchises not only 
the sons but all lawful descendants in every degree of 
persons who served in the army or navy of the United 
States or of the Confederate States in time of war. 

In the other States on the face of their new consti- 
tutions there is nothing which can be claimed to be a dis- 
crimination between whites and negroes. In them, as in 
all the Southern States which have adopted new consti- 
tutions, the discretionary powers conferred upon the 
officers of registration doubtless enable them to enfran- 
chise white men and to disfranchise black men. In 
Mississippi any man can register, although he cannot read, 
provided he is able to understand a section of the 
Constitution when read to him and give a reasonable 
explanation of it. 2 In South Carolina 3 and Virginia 4 at the 
first registration under the new constitutions, illiterate 
voters had the same privileges as they have permanently 
in Mississippi. There is in this no apparent discrimination 
against the negro voter. It is, therefore, not a provision 
which is invalid on its face. So the Supreme Court of the 
the United States has held. 5 

In Alabama, in addition to the "grandfather clause" 
already referred to, the boards of registry were given the 
opportunity to protect white voters by a provision that in 
addition to those qualified under the " grandfather clause " 
the only persons who should be entitled to vote upon the 

'Alabama Constitution, Art. VIII, sec. 180. 
'Mississippi Constitution, sec. 244. 
'South Carolina Constitution, Art II, sec. 4. 
Virginia Constitution, Art. II, sec. 19. 
'Williams vs. Mississippi, 170 U. S., 213. 
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adoption of the new Constitution were those persons who 
were of good character and who understood the duties and 
obligations of citizenship under a republican form of gov- 
ernment. 1 On the face of this qualification what could be 
fairer? No one ought to vote who is not of good charac- 
ter, and who does not understand the duties and obliga- 
tions of citizenship under a republican form of govern- 
ment. How fortunate is the State which can organize in 
each county a board of registry capable of determining 
who among their fellow-citizens are and who are not of 
good character and who do and who do not understand 
the duties and obligations of citizenship under a republi- 
can form of government! 

We all know why this unlimited discretion was given 
to the Board of Registry in Alabama. Yet the Consti- 
tution of Connecticut has since 1818 required that an 
elector in that State shall sustain a good moral character. 2 
For upward of a century the Constitution of Vermont has 
declared that only persons of quiet and peaceable behavior 
shall be admitted to be freemen in any town of that State. 3 
It is true that no one has heard that in either Connecticut 
or Vermont any one, except possibly some utterly notori- 
ous offender, has ever been disfranchised because he was 
not of good moral character, or was not of quiet and 
peaceable behavior. There is much reason to believe 
that in Alabama a very large number of persons were 
unable to convince the Board of Registry that they were 
of good character and that they understood the duties 
and obligations of citizenship under a republican form 

'Alabama Constitution, Art. VIII, sec. 180. 

'Constitution of 1818, Art. 6, sec. 2. — Poore's Charters and Constitutions, 
Vol. I, p. 263. 

'Constitution of 1793, sec. 21. — Poore's Charters and Constitutions, Vol. II, 
p. 1880. 
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of government, or at all events that they would have 
been unable to convince the Board of Registry had 
they thought it worth while to try to so do. On its face, 
however, this provision is not a discrimination on account 
of race, color, or previous condition of servitude. 

It has been already pointed out that the Fifteenth 
Amendment prohibits a State from denying or abridging 
the right of suffrage on any of those grounds, and it does 
not prohibit individuals acting in their individual capac- 
ity from doing so. Registrars or a board of registry 
while discharging their duties are not acting in their 
individual capacity. A State acts only through individ- 
uals who are its officers and agents. What they do in the 
discharge of the functions committed to them by the State 
is done by the State. The action they take is, within the 
meaning of the Fifteenth Amendment, the action of the 
State. It follows, therefore, that there is no constitu- 
tional reason why the Federal Courts may not be em- 
powered to inquire as to whether any officer of registra- 
tion has refused registration to negroes because they were 
negroes while registering white men who had no better 
qualifications. 

If this be true, or if the opinion which has been ex- 
pressed that the " grandfather clauses " in the Constitu- 
tions of Louisiana and North Carolina are on their face in 
conflict with the provisions of the Fifteenth Amendment 
is correct, why is it that Federal courts have not so 
declared? 

The short answer is because the powers which Congress 
has have not been exercised. Many years ago Congress 
provided that any officer or other person charged with 
any duty in the selection or summoning of jurors who 
should exclude or fail to summon any citizen on account 
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of race, color, or previous condition of servitude should, 
on conviction thereof, be deemed guilty of misdemeanor 
and be fined not more than $5000. 1 The Supreme Court 
has held that such a statute was within the powers con- 
ferred upon Congress by the Fifteenth Amendment, and 
that a county judge in Virginia who excluded or failed to 
summon negro citizens because they were negroes could be 
tried, convicted and sentenced therefor. 2 Under the 
Fifteenth Amendment Congress could, I take it, provide 
for the punishment of any State official who, in the exer- 
cise of any discretion conferred upon him by the State in 
the matter of the suffrage, discriminates against a negro 
citizen because he is a negro. Congress has not done so. 

It is possible that the power of Congress might suffice 
to make punishable the act of a member of a constitu- 
tional convention or of a State legislature who could, to 
the satisfaction of a jury beyond the possibility of reason- 
able doubt, be shown to have used the powers given him 
by his official position to deny or abridge the right of 
suffrage on account of race, color, or previous condition of 
servitude. 

In the case of the Virginia county judge, already referred 
to, it was urged that the defendant could not be punished 
because whatever he did was a judicial act. The Supreme 
Court concluded that it was not properly a judicial act at 
all. 3 The Court went on to say, " but if the selection of 
juries could be considered in any case a judicial act, could 
the act charged against the petitioner be considered such 
when he acted outside of his authority and in direct viola- 
tion of the spirit of the State's statute. That statute 

'Sec. 4, Act of March 1, 1875— U. S. Statutes at Large, Vol. XVIII, p. 336. 
2 Ex parte Virginia, 100 U. S., 339. 
3 Ex parte Virginia, 100 U. 8., 339. 
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gave him no authority when selecting jurors from whom a 
panel might be drawn for a Circuit Court to exclude all 
colored men merely because they were colored. Such an 
exclusion was not left within the limits of his discretion." 
The Constitution of the United States provides that no 
State shall deny or abridge the right of suffrage on account 
of race, color, or previous condition of servitude. It 
might be argued that no member of a State legislature 
or of a State constitutional convention could plead to an 
indictment charging him with having, as such member, con- 
spired with others to deny or abridge the right of suffrage 
on account of race, color, or previous condition of servi- 
tude, that what he did was done in the exercise of his dis- 
cretion as such member and for that he was not answer- 
able in the courts. I do not say that the Supreme Court 
would hold that the argument was sound. I only say 
that I think it would have held it sound had there been 
such a statute twenty-six years ago, and had the case 
then arisen under it and been argued and decided at the 
October Term, 1879. There is one caution I want to give 
in this connection. In this or in any other statement of 
my opinion as to what might be done I do not wish it to 
be understood that I am arguing that it should be done or 
that it should not be done. St. Paul has said that all 
things that are lawful are not expedient. 

Many persons have said that the Supreme Court has 
upheld the right of the Southern States to disfranchise 
the negroes in the way in which they have disfranchised 
them. Some of these persons were not lawyers, and did 
not know what the Court had decided. Some of them 
were lawyers, and for political purposes said what they 
knew was not so. The Supreme Court has held that a 
constitution was not necessarily invalid because it con- 
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ferred upon various administrative officers discretionar 
powers ample, if unscrupulously used, to disfranchis 
negroes because they were negroes. 1 There is nothing ne^ 
or startling about such a ruling. When a plaintiff come 
into court it is usually not sufficient for him to show tha 
the thing of which he complains might have hurt hin 
He must go further and show that it has hurt him. 

In other cases the attacks in that court on those con 
stitutions or upon the way in which they were adminif 
tered has failed because the court has been of opinion tha 
the questions of the validity of the provisions of the Stat 
constitution or of the practices of the State officials unde 
those constitutions could not be raised in the way thos 
who asserted their invalidity had attempted to raise them 
It is one of the commonest phenomena in legal histor; 
that the development of remedies does not keep pace wit] 
the need for them. As far back as the fourteenth cen 
tury in the thirteenth year of Edward I. the Statute o 
Westminster the Second bore testimony to the fact tha 
the forms of action which had up to that time existe< 
were inadequate to do right between man and man 
Through the centuries this has been a recurring difficulty 
Sometimes it has been removed by that expansion of thi 
law which worsted advocates are wont to stigmatize a 
judicial legislation. At other times it has not been so easi 
to deal with. The relief then has had to come, if at all 
from the legislature. 

In the absence of appropriate action by Congress vari 
ous efforts have been made to get the Supreme Court t< 
say that the recent actions of the Southern States hav< 
violated the Fifteenth Amendment. 

A negro was indicted in one of the State courts o: 

'Williams vs. Mississippi, 170 U. S., 213. 
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Mississippi. His counsel contended that by the laws of 
Mississippi, jurors were required to be selected from the 
poll lists, and that the poll lists were made up under the 
new Constitution of that State. 1 He further alleged that 
the purpose of that new Constitution was to disfranchise 
negroes because they were negroes; that to that end, power 
was given to the officers of registration under the Consti- 
tution to disfranchise negroes, and that such power had 
been so used. The case was carried to the Supreme Court. 
That tribunal, however, was of opinion, first, that the 
laws of Mississippi did not require the jurors to be selected 
from the poll lists ; and, secondly, that the allegations as 
to how the officers of registration actually had discrimi- 
nated against negroes were not sufficiently definite and 
precise. 

It is obvious that this method of raising the constitu- 
tional question is not open in any State in which the jury 
list is not by law required to be made up from the registry. 
To prevent misconception, it should be said, however, that 
this does not mean that objection cannot be successfully 
taken in any court to the failure or refusal to summon 
negroes on the jury because they are negroes. 2 It makes 
no difference whether this failure is the result of a pro- 
vision in the constitution or statutes of a State, or is 
brought about by the refusal of the officers charged with 
the duty of selecting jurors to select any one with negro 
blood in his veins. 

In South Carolina application was made to the Circuit 
Court of the United States to compel by injunction an 
officer of registration to register a negro voter. 3 Unfortu- 

'Williams us. Mississippi, 170 U. S., 213. 
2 Rogers vs. Alabama, 192 U. S., 226. 
3 Mills vs. Green. 159 U. S., 651. 
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nately for the plaintiff the election for which he sought to 
be registered had been over some years before the case was 
reached in the Supreme Court. The bill was dismissed by 
the Supreme Court because it had become impossible for 
the Court to give him the relief for which he had asked. 

Still later a negro voter in Alabama sought, by a bill 
in equity filed in the Circuit Court of the United States 
for one of the Alabama districts, to attack the validity of 
the Constitution of that State. 1 This bill alleged that the 
whole purpose of the constitutional provisions with 
reference to suffrage was to make unlawful discrimina- 
tion against the negroes, and that such discrimination 
had been carried out in fact by the Boards of Registry. 
The bill prayed that the defendants, the Board of 
Registry, should be required to enroll the name of the 
plaintiff and of other colored voters who had appeared 
before them upon the registration lists, and that certain 
sections of the Constitution of Alabama should be declared 
void, as contrary to the Fourteenth and Fifteenth Amend- 
ments. The Supreme Court dismissed the bill for three 
reasons. First, equity has no jurisdiction over political 
matters ; second, the plaintiff asked the court to find that 
the whole registration scheme of the new Constitution 
was fraudulent. If the court should so find he asked that 
his name and other names be enrolled on the registry. The 
Supreme Court thought that such request was in effect 
tantamount to his asking the court to take part in admin- 
istering a fraud. Third, the bill alleged that the new Con- 
stitution was a scheme of the State and of the white people 
of the State to take suffrage away from the negroes. If 
that be so, says the court, it is beyond the powers of any 
court of equity to remedy such a wrong. The court 

1 Giles vs. Harris, 189 U. S., 474. 
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cannot through its officers take charge of and operate all 
the election machinery of Alabama. The court says " that 
apart from damages to the individual relief from a great 
political Wrong, if done as alleged by the people of a State 
and by the State itself, must be given by them or by the 
legislative and political departments of the Government 
of the United States." 

Obviously in this statement is found the real explana- 
tion of the difficulty in the way of those who seek through 
the courts to compel the dominant race in a great section 
of the country to do that which that race is almost unani- 
mously determined it will not do. 

It is true that the Supreme Court has expressly left it 
open whether under section 1979 of the Revised Statutes 
of the United States a suit at law against any member of a 
board of registry who unlawfully discriminates against a 
citizen on the ground of his color may not be brought in 
the Circuit Court of the United States for the district in 
which the defendant lives. 1 

Except in Mississippi the broadly discretionary clauses 
of the various State constitutions thus far adopted are not 
permanent in their nature. They were limited to what 
was practically the first registration of voters under the 
new constitutions. In most cases arising out of the exer- 
cise of powers conferred by these clauses the statute of 
limitations could now be pleaded to any suits brought 
under section 1979. It must be remembered, moreover, 
that in no case at law could damages be recovered except 
by a verdict of a jury of the district. In the state of 
public opinion among the white people of those States it 
is not likely in such a suit any negro plaintiff could 
recover substantial damages. 

'Giles vs. Harris, 189 U. S., 474. 
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In what has been said no reference has been made to 
the plenary power of Congress to control congressional 
elections. 1 Congress can take complete control of them. 
It could provide for the appointment by Federal authority 
of the persons who should register the voters for such 
elections. 2 Those officers of registration would, of course, 
be bound by the qualifications prescribed by all constitu- 
tional State laws. In case Congress should provide for the 
Federal registration of voters for Federal elections, the 
Federal courts would probably be called upon to deter- 
mine two important questions. In the first place, it 
would be very easy for a Federal officer of registration to 
refuse to register any one under the " grandfather clause. " 
The voters so refused registration would have to seek their 
redress if anywhere in the Federal courts, and might have 
to set up the validity of the "grandfather clause" as the 
basis of their case. In the second place, could the discre- 
tionary powers conferred by the State laws upon the 
officers of registration, such, for example, as in Mississippi, 
to determine whether a man who cannot read the Consti- 
tution can understand it, be exercised by Federal officials? 

It is probable that even under the permanent constitu- 
tional provisions of the Southern States a very much larger 
number of negroes would be registered by Federal regis- 
tration officials than is now the case when that power is 
exercised solely by State officers, and for two reasons : 
First, and most important, very many more negroes 
would probably try to register; and, secondly, those who 
did try would find the atmosphere of the Federal registra- 
tion offices less "chilly" (to borrow a phrase from the 
recent insurance investigation) than they now find the 

•Ex parte Siebold, 100 U. S., 371. 
2 Ex parte Yarborough, 110 U. S., 651. 
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corresponding State offices. The powers of Congress not 
only to provide for the entire conduct of Federal elections 
but to protect citizens of the United States in the exercise 
of all the privileges and immunities to which as citizens of 
the United States they are entitled, are, of course, ample. 1 
They are limited only by those limitations which for the 
protection of the rights of individuals attach to every 
exercise of the Federal authority. The effectiveness of 
any such legislation, no matter how skillfully devised and 
thorough it may be, will depend upon the degree to 
which it is obeyed. In the last analysis obedience not 
voluntarily given must, for the most part, be compelled by 
force applied through the instrumentality of criminal 
prosecutions. In the face of the united and passionate 
opposition of the white people of the South such prose- 
cutions in the past have failed to accomplish any perma- 
nently useful results. It is probable that convictions 
would be difficult to obtain even where the offense was 
flagrant and the guilt of the defendants clear. 

The law now requires that jurors in the Federal courts 
shall be selected in a manner that ordinarily brings into 
the box men of each party in approximately equal num- 
bers. It is true that the jury laws may be so changed as 
to facilitate the securing of convictions. But convictions 
brought about in such manner have little deterrent and 
no moral value. The situation would again be what it 
was thirty years ago. I remember reading in some 
Southern paper, I think a Charleston one, that in a prose- 
cution for a violation of the Federal election laws the 
attorney of the United States had exercised very freely 
certain powers of challenge or of requiring objectionable 
jurors to stand aside. He finally in this manner secured a 

■United States vs. Cruikshanks, 92 IT. 8., 542. 
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jury to his liking. When he and the counsel for the defense 
went out at the noon recess the latter said to the former, 
"You have a jury that would convict the Apostle Paul. '' 
"Yes, " said the District Attorney, "but if I had not done 
what I did I would have a jury which would not have 
convicted Judas Iscariot. " 

The purpose of the Fourteenth and Fifteenth Amend- 
ments is to make the rights and privileges of every man 
born or naturalized in the United States dependent upon 
himself and not upon his race, color, or previous condition 
of servitude. Their spirit requires that each man shall be 
judged by his own qualities of head and heart and not by 
the real or supposed qualities of head and heart of the 
majority of those who are of his race or color. There are 
those who believe that so understood those amendments 
rest upon the golden rule and the second of the great Com- 
mandments, whatever might have been the motives of the 
majority of those who were most active in securing their 
enactment. Those who so believe long for the day 
when the relations of the two races shall in truth and in 
deed be controlled by what they believe to be the real 
life principle of those amendments. That can never be 
until the white people of the South, or a dominant portion 
of the white people of the South, believe that it should be. 
Legislation imposed, and in large part enforced, from 
without, can under the most favorable circumstances 
secure little for the negro except some formal legal rights 
which standing alone are not of the greatest value. The 
enactment, or even the proposal of such legislation from 
the outside, may by arousing sectional feeling and stirring 
up race prejudice cost the negro more than the statute 
books and criminal courts can give him. 

Let those who believe that whether his skin be white 
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yellow, red, brown, or black, a man's a man for a' that, be 
of good cheer. Either they are right or wrong. If the 
latter they will some day be thankful that their brothers 
in the South have not been able to see with their eyes. 
If the former, in the course of ages the Lord will see to 
it that as always his judgments are true and righteous 
altogether. When that day comes, if it does come, it will 
be under God because the white men of the South have 
come to believe that all legal rights and privileges should 
be enjoyed equally by both races. It cannot come in any 
true sense otherwise. Those who do not share the present 
feelings and convictions of the overwhelming majority of 
the white people of the South must walk warily. At the 
best, they can do only a little to hasten the coming of the 
day they long for. They can do much to postpone it. 



